
AF2 Ferry Cross Place
Betim Bardez

Goa 403101
29 June 2020

To:
Secretary
Ministry of Environment, Forest and Climate Change
Indira Paryavaran Bhawan
Jor Bagh Road, Aliganj
New Delhi 110003

Subject: Reply to the draft Environment Impact Assessment Notification, 2020

Kindly read, note and acknowledge my reply to the draft EIA Notification 2020.

1. Ministry's responsibility
There have been more than 39 amendments and 250 office memorandums diluting the EIA 2006 
Notification. The primary work of a ministry of environment is protection of our natural habitat in 
all its forms and for all the benefits it gives us. The responsibilities given to the ministry devolve 
from the citizens, from the many living beings that inhabit our natural habitats and especially from 
the spiritual and philosophical guidance given to us by previous generations about our prakruti, that 
is, nature in all its forms as it exists and in all the forms it must reach unhindered by our activities. I 
remind the MoEF&CC is reminded of this responsibility.

Any change to existing law or regulation under the purview of the ministry, and amendment or 
addition, has perforce to continue to adhere to the principle and the scope of the responsibility, 
considered in its widest sense, that the ministry bears.

At the same time, I remind the ministry that its responsibilities are defined administratively, as part 
of the institutions of governance of the state, and in accordance with the inalienable rights of the 
citizens of India, present and future, to enjoy our natural habitats and derive from it benefits, that in 
no way diminish the natural habitats, that relate to their health and bodily well-being, their spiritual 
and psychological well-being, their livelihood and household economic activities which are 
conducted by responsible dependence on the natural habitat.

Therefore, the full scope of environmental responsibility includes all citizens of India, a pool of 
knowledge and practice that, under the principles just outlined, is manifold greater than that which 
can be commanded by the ministry. I remind the ministry that it is fundamental to understand and 
explicitly recognise this difference in scope of responsibilities.
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2. Language and terminology
I find that the draft EIA Notification 2020 is to replace and supercede EIA Notification 2006 and the
many amendments issued since then. The 2020 draft Notification contains many new provisions, 
several of which are entirely new text of rules and norms for environmental impact assessments and
related approvals for projects.

This addition of new language and terminology, the change of meaning and substance, I object to. 
The ministry has had no shortage of being exposed to the drafting, discussion, re-drafting, 
consultation, amending, broadcasting for comments, and finalisation method for inter-governmental
treaties and conventions.

All changes and additions in language, terminology and meaning, of any regulation or rule or norm,
have to be accompanied by explanations of what has been changed with reasoning. The list of 
definitions given (pages 2 to 8) are definitions proposed by whom and with whose agreement? I do 
not recall the ministry ever, from its inception, consulting citizens on terms and definitions to be 
used for environmental law and regulations in India.

The list of definitions given, and this point applies equally to the Environment Protection At, 1986, 
the parent legislation of this draft notification, are definitions that are employed by the ministry to 
fulfil its responsibility of implementing the protection of our natural habitats. They are neither 
exhaustive definitions of environment, natural habitats, ecological regions or forests, nor are they 
local terminologies nor do they carry and socio-cultural significance.

A number of these definitions are technical or quasi-technical insofar as they are recognised by 
manufacturing industry or business, or by the construction, mining and infrastructure industries. I 
object to the continued use of several of these definitions as they have no place in the environmental
nomenclature and understanding of all groups of citizens whose both derive livelihood and other 
benefits from natural habitats and contribute to protecting it.

3. Information deficit and EIA reporting
Most projects requiring environment clearance are proposed in regions that are already inhabited by,
and under use of, rural village communities. The draft EIA Notification 2020 assumes that such 
communities - citizens with full rights to and responsibilities over their local natural habitats as I 
have stated earlier - will be conversant with the language and definitions employed in the draft 
notification and in the Act.

I find that the draft EIA Notification 2020 has been published in English and Hindi without any 
regional language translation, which makes a large population of this nation completely unaware of 
the implications of draft notification 2020 on their lives and livelihoods. I am not aware of any 
effort by the ministry to explain to citizens of India the reasons it has for bringing in changes to the 
2020 compared with the EIA 2006 rules and regulations. In the first place, such an attitude by the 
ministry places it ultra vires of the enacted devolution of powers and responsibilities to local bodies,
including panchayats, of which there are 271,642, and urban local bodies, of which there are 4,526 
in the Republic of India.

How many of these panchayats and urban local bodies have been contacted by the ministry, with 
explanations about the changes in draft EIA Notification 2020 compared with EIA 2006, given in 
one or more of the 22 official languages? As there is no information available with the ministry that 
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this has in fact been done, I object to any deadline being given by the ministry for comments by 
citizens to the draft notification until such an effort is at least begun, with the cooperation of state 
governments.

Furthermore, I have observed since 1986 that industry and businesses that require environment 
clearance employ so-called expert consultants to draft their EIA reports. Without exception, I have 
seen these EIA reports extol the alleged virtues of the projects their promote as having little or no 
environmental impact. Such EIA reports, which form the great majority of those that are examined 
and cleared by the ministry, give baseline values of the assessment well within the permissible 
ranges set by the ministry, thereby ensuring that every EIA report is 'compliant'.

As I am fully aware that such EIA reports are written by consultants hired by and paid by project 
proponents, I object to the draft EIA Notification 2020 not having included a section on the drafting 
of EIA reports by agencies or knowledgeable persons who are not in the pay of and employ of the 
project proponents. Continuing the very basis of the EIA reporting as it is automatically renders 
their contents prejudiced towards only stated compliance with the given set of standards. Such a 
system is and can only be biased against the duty of the ministry, which is the protection of our 
natural habitats.

4. Categories and criteria
In the same way, I find that the draft EIA Notification 2020 provides neither explanation for nor 
rationale for the changes proposed in industry categories "with threshold limit" (pages 37 to 45). 
The categories given are A, B1 and B2 and with 43 different industries and infrastructural activities 
mentioned there are 141 different kinds of criteria. I find that the draft notification has included no 
set of references that explain how these criteria have been set nor what technical literature their 
setting has been based on.

Without such a set of references (for example the chemical processing of ores and concentrates 
categorises units seeking clearance based on whether they have 1 million tons per annum of 
throughput or less than 1 million tons per annum of throughput, hence what is the technical 
literature and cases consulted and considered by the ministry which has led to the adoption of 1 
million tons as a mark between categories; conversely, how much more or less stringent are the 
categories for units that are 1.1 million tons and 0.9 million tons per annum throughput especially 
when, in likely running conditions neither may operate at full capacity and both may operate at 0.6 
million tons) I object to the system of categorisation of industrial, commercial, business and 
infrastructure activity and the thresholds given.

Notwithstanding this fundamental weakness, if not fundamental omission altogether, I find that 
the draft EIA Notification 2020 seeks to permit more than 25 red and orange category industries 
(with high toxic emissions and pollutants that have great negative environmental impacts) to 
commence entirely without public consultation and EAC approval. (I recall for the ministry here 
that industries have been divided into red, orange, and green categories, as per the appropriate 
definitions accorded to them by the Central Pollution Control Board.)

This list includes mining and minerals extraction, oil and gas exploration, river valley projects (this 
is itself a misleading 'project' name, for under the draft notification 2020 'river valley project' is 
given as meaning the generation of hydro-electric power whereas this is patently not the project, for
the project is the construction of a dam and the creation of a reservoir, with its attendant 
submergence region that inundates forest, orchard, settlements, agricultural land, sacred sites, 
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grazing lands, and the construction of the turbine building and the spent water outflow channels), 
thermal power plants, production of chemicals and acids, cement plants, and many more.

I find it inconceivable that the ministry wants to bypass, through draft EIA Notification 2020, the 
process for environment clearance for red and orange category industries contingent upon public 
consultation and EAC approval. Such an objective is palpably retrograde in law and is not in 
consonance with EPA 1986.

5. Post-facto approvals
I find, considering the contents of the sections numbered 13 to 23 of the draft EIA Notification 
2020, that these seek to permit wide-ranging freedoms to the promoters and owners of industrial, 
business, commercial or infrastructural projects from conditions that are to be imposed by the 
ministry in the carrying out of its primary duty, which is the protection and preservation of our 
natural habitats. Taken together, these are aimed at nothing less than the dismantling of the essential
reasoning that underlay the creation of the ministry in 1986, which followed the 1984 Bhopal gas 
tragedy.

I recall for the ministry that the National Green Tribunal has earlier ruled against post-facto 
approvals (that means, agreement by the ministry with an industry, business, commercial unit or 
infrastructural project that it construct, operate and carry on business after these have already been 
completed and business has been commenced by an industrial unit or factory or industrial estate or 
special economic zone without waiting statutorily for clearance scrutiny and investigations to be 
completed) being given to projects by condoning earlier violations.

In early 2017, the central government issued an ill-conceived and disastrous notification to 
'regularise' construction, expansion or modernisation of projects undertaken before environment 
clearance was undertaken. It was ill-conceived and disastrous because it set a precedent that could 
undoubtedly have been foreseen by the ministry, which instead pretended that this was 'one-time' 
exercise. It was nothing of the sort and based on the 'one-time regularisations', many others 
followed with the destructive exercise becoming so routine that approval committees met only to 
issue post-facto clearances.

Instead of remedying what has been the very obvious official sanctioning of the evasion of statutory
procedure, the draft EIA Notification 2020 seeks to add the fig leaf of penalty by simply imposing 
fines for violations, graded depending upon whether the project proponent admits to such violations
or whether it is discovered by a government agency or by a local body, but with no mechanism to 
immediately halt an industry and compel it to adhere to the letter of the law. I need hardly remind 
the ministry that industry will simply treat this as a minor fee for what will be served as the 
condoning of its activities, illegal under EPA 1986, and the prima facie entitlement to continue its 
industrial or commercial activities.

6. The pattern of combined legislation
When read with several recent developments that have directly to do with the natural habitats and 
environment of India, our forests and our coastal zones, I am left with no doubt whatsoever that the 
draft EIA Notification 2020 is inimical to not only the intent of the parent legislation, the 
Environment Protection Act, 1986, but also to the reasoning under which the ministry was created 
and furthermore also to the provisions in the Constitution (Article 21, Article 48 A and Article 51 
(a)(g)) that provide for the protection of the diverse ecosystems of India.
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These recent developments are:

(a) The New Forest Policy (2018), which threatens the very nature of forests in India in both their 
ecological and social dimensions because of it considering as synonymous forest cover and tree 
cover, which these two different terms are not. The New Forest Policy promotes plantation activities
on the margins of and even within existing forests themselves. The policy mistakenly claims 
without any justification (none is possible in ecological and cultural terms) that the commercial 
importance of these plantation species will lead to the rapid creation of tree cover and so fulfil 
India's obligations under the Nationally Determined Contribution (NDC) to the Paris (Climate) 
Agreement of 2015.

Ecologically, a typical mixed forest is altogether a different landscape from a commercial tree 
species plantation which does not and cannot maintain biodiversity, check soil erosion, recharge 
subsoil and underground water tables. It is our mixed forests (but not plantation forests) that provide
not only forest dwellers but also myriad village communities whose settlements are on their margins
with fuel, fodder, non-timber forest produce, medicinal herbs and botanicals, and much else for 
their sustenance, livelihoods and well-being.

However, India has lost over 1.6 million hectares of tree cover between 2001 and 2018, which is 
equivalent to the area of three average sized districts. Unmindful of this staggering loss, in April 
2020 at least 30 proposals affecting 15 tiger reserves, sanctuaries, eco-sensitive zones, wildlife 
corridors and other forest areas were cleared or discussed over virtual meetings by the National 
Board for Wildlife and the Forest Advisory Committee.

(b) The proposed amendments to the Coastal Regulatory Zone (CRZ) rules. The prevailing CRZ 
Notification of 2011 has already been amended 11 times, diluting its provisions in the same way 
that the draft EIA Notification 2020 seeks to dilute the already deliberately loosened provisions of 
EIA 2006. The recent proposed amendments make sweeping changes to the 2011 CRZ Notification,
reducing the No Development Zone along the coasts from 100 metres for highly populated areas 
and 200 metres for less densely populated areas to just 50 metres for all categories of activities.

Ignored by the ministry are the needs of the more than 3,000 fishing villages and coastal hamlets 
that use the coastal land strip to dry fish, make and repair fishing nets, make and maintain fishing 
boats, gather salt and conduct various other activities central to their livelihoods and modes of 
living. This coastal strip also includes salt marshes and a variety of salt-tolerant trees such as 
casuarina which also protect the coasts from erosion and from cyclones.

While the earlier 2011 Notification earmarked activities such as building structures for coastal 
erosion protection, land reclamation, dredging for ports and waterways, for further studies, the 2018
notification, over-riding the legitimate rights of the coastal communities, has given a blanket 
permission for all such activities besides 'eco-tourism'. The new notification also shifts decision-
making powers for all activities in coastal waters, inter-tidal regions, and ecologically sensitive 
zones from the states to the centre.

Hence I find that the draft EIA Notification 2020 when considered together with recent amendments
to environmental and habitat related legislation, is intended not to strengthen environmental 
protection in India but to weaken it, threatening not only the health of diverse ecosystems and agro-
ecological regions of India but also the health, livelihoods and cultures of a large section of our 
population that inhabit these regions.
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7. Anti-citizen, anti-participation intent
I object to the draft EIA Notification 2020 seeking to do away with where possible, and to trivialise 
otherwise, the statutory public consultations and public hearings, which remains the only reliable 
safeguard against flagrant violations of environmental protection law. It is abundantly clear to me, 
from a reading of the 27 sections of the draft notification, that it is aimed squarely at removing from
the assessment and consultation mechanisms any and all public and local representation. The seven 
points of exemption given in section 14 on public hearings are the most egregious evidence of this 
intention.

This however is consistent with the deplorable attempt by the ministry, while the citizens of India 
were immobilised under a national 'lock down', to force through the draft EIA Notification 2020 at a
time when necessary widespread public consultations on it became impossible. The ministry has 
been exposed as hostile directly to those citizens of India whose modes of living and livelihoods are
entirely dependent on natural habitats, and indirectly to the rest of India's citizens who derive social,
health, cultural, spiritual, artistic, medicinal and creative benefit from our natural habitats. It is 
moreover shameful that the ministry, rather than realise its error and correct it of its own volition, 
backtracked on the deadline only when confronted with outrage because of the circumstances 
surrounding the deadline.

Because the ministry has made clear its intentions through such devious means, I demand that:
(a) Every project regardless of sector, industry, location, category, threshold must go through a full 
and inclusive public consultation with public hearings. No exceptions and no exemptions.
(b) Expansion of existing projects or infrastructure to be treated as a project and subject to the same 
procedure.
(c) No dilution or relaxing of any conditions of distance from the boundaries of protected areas, 
eco-sensitive areas and eco-sensitve zones. No relaxation in the 10 kilometre distance of EIA 2006. 
No industry to be permitted within eco-sensitive zones.
(d) No infrastructure of any kind inside reserved forests, national parks and wildlife sanctuaries 
without public consultation and EAC (doing so violates the Forest Conservation Act 1980).
(e) No validity of environmental clearances beyond five years to any industry, sector, location, 
commercial activity. No exemptions and exceptions.

8. Obligation to serve
I remind the ministry that there are a wide range of substantive and procedural rights related to the 
environment (sometimes referred to as environmental rights). These include substantive rights, such
as the rights to a healthy environment, to life, and to water. They also include procedural rights, 
such as the rights of access to information, public participation, access to justice, and non-
discrimination. I remind the ministry that many citizens' rights require certain environmental 
conditions or products derived from natural materials for their fulfilment (such as the right to life).

Moreover, many rights, especially procedural rights, are indispensable to the environmental rule of 
law even if the rights apply generally and are not limited to the environmental context. The ministry
must note anew (since draft EIA Notification 2020 has shown me that it has lost this ability) that 
such rights are recognised and protected by our Constitution and several central and state laws, by 
international human rights law (to which India is a signatory), by international environmental law 
(to which India is a signatory), and by inter-governmental treaties and conventions (to which India 
is a signatory).
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In closing I remind the ministry that environmental rule of law increases trust between citizen and 
government. Strong environmental rule of law requires strong public participation in decision-
making and oversight in implementation at every and all levels, for all industry, projects, locations 
and regions. It is not for local communities to have to petition government to participate in matters 
that will determine their future.

I remind the ministry plainly that government is subservient to citizens - there is no other reading of
the contract between citizen and government. The competence that your ministry assumes to 
possess is insignificant and compared with the knowledge and experience of those citizens of India 
whose modes of living and livelihoods are entirely dependent on natural habitats. Your ministry is 
established and is budgeted to serve the citizens of India, not to serve non-state, non-citizen actors 
whose business it is to profit from the exploitation of our natural resources and natural habitats.

Rahul Goswami
8600043381  |  rahul.goswami@pobox.com
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IPBES review editor
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